All physicians face the risk of medical malpractice, but doctors in
"neutral" government entity, an "investigation commission" separate from the police, to investigate causes of death. 10 Unlike the Health Ministry's current power, the investigation commission would have the authority to compel physicians to submit to questioning in order to prevent recurrences of negligent medical care, 11 take swift punitive action against physicians, 12 and provide investigation reports to police. 13 Suspect legal and policy reasoning permeates various conceptions of the physician duty through the course of its evolution. All conceptions of the physician duty overlook or dismiss the notion that the protection of silence against self-incrimination is a fundamental constitutional right with inherent societal benefits. 14 Doing away with the application of the criminal system to medical malpractice, however, would be a misstep. Aside from the important social function criminal law serves in Japan, 15 tort-oriented systems such as the United States often deny potential plaintiffs access to remedies and therefore lack accountability and deterrence. 16 Japan's system does need reform, however.
This Comment argues that suspect legal and policy reasoning in the evolution of the physician duty has put physicians in an inequitable bind that undermines the deterrent purpose of criminal law and the practice of medicine. Lower court decisions, while grounded in contract law, have overlooked the imposed self-investigation standard that pits doctors against themselves. The Supreme Court's 2004 decision may appear to be supported by precedent, but the Court's reasoning for obligating physicians to society is both unrestrained and unfounded. While the Health Ministry's proposal would eliminate procedural barriers to punitive medical review, its mandatory questioning for use in criminal prosecution merely codifies self-incrimination. Looking forward, a less extensive reporting requirement will better balance punitive review of medical care with the rights of doctors and the needs of patients.
Part II of this Comment explains the history of Japan's criminal medical malpractice system and reporting laws. Part III reveals the flaws in the various legal interpretations of the physician duty. Part IV argues that a more limited role for physicians in reporting possible malpractice would avoid over-deterrence, which undermines both the goals of malpractice law and the practice of medicine.
A. Japanese Law Imposes Criminal Liability for Medical Malpractice and Requires Physicians to Report Their Potentially Criminal Behavior
To put medical negligence in context, healthcare in Japan meshes free-market and statecontrolled policies. The medical system is organized as a fee-for-service system where patients may select their physician and physicians may select their employer. 17 The Health Ministry regulates fees, which are uniform nationwide, 18 while universal health insurance covers treatment for injury sustained by medical error. 19 Japanese negligence law supports both civil and criminal actions for medical malpractice. Prosecutors pursue criminal liability with the charge of "professional negligence causing death or injury," 20 a charge not found in U.S. criminal law. 21 The standard of care is measured by the practices expected by the local medical environment surrounding the medical institution. 22 To be convicted of negligence, the doctor's conduct must fall below the standard of care and the substandard conduct must have caused harm to the patient. 23 Civil and criminal actions continue to rise in Japan. The overall incidence of civil actions, however, is low compared to countries such as the United States, 24 where criminal prosecutions are usually reserved for reckless-knowing disregard for patient safety-or intentional acts of harm. 25 Still, civil litigation in Japan has doubled between 1995 and 2005. Criminal cases have increased at an even greater pace, nearly tenfold between 1999 (10 cases) and 2006 (98 cases). 26 Criminal prosecution for medical malpractice serves a distinct purpose in Japanese society. It arguably creates the most fear, 27 stemming largely from the public attention surrounding medical prosecutions, 28 and serves an important public accountability function. 29 Victims of negligence often turn to criminal prosecution when they feel that civil litigation does not sufficiently punish the physician or when they want to know the truth about a medical outcome. 30 Punishment is more severe, and prosecution is more likely, where it appears that the doctor is attempting to cover up mistakes. 31 The Health Ministry has established the Medical Ethics Council, which examines criminal negligence and determines punishments, including mandatory training, suspension, or revocation of medical licenses. 32 Other sanctions include imprisonment-generally, around one yearprobation, or fines. 33 The most ominous aspect of criminal medical malpractice prosecutions, however, is the reporting requirement. Article 21 of Japan's Medical Practitioners Law requires doctors to notify the police within twenty-four hours of a patient death that is determined by the doctor to be "unnatural." 34 The ambiguity as to the extent of reporting has not gone unnoticed. Courts and administrative agencies have set differing parameters with differing rationales. Japanese courts have trended toward an extensive physician reporting obligation, which is justified by the physician-patient relationship. 35 In 1992, a Hiroshima district court laid the foundation for the physician's obligation to a patient's family. 36 It found that although a doctor's duty to explain a patient's death is not enumerated within the medical contract itself, a family member's expectation to hear an explanation still deserves legal protection. 37 The court reasoned that physicians are in the best position to explain the death. 38 Later decisions confirmed Hiroshima's 1992 holding and attempted to supplement it. A 1997 Tokyo district court decision suggested that doctors have a duty to "clarify" the death as much as possible to improve public health and medicine. 39 The Tokyo High Court limited this ruling in 1998, however, holding that the physician duty did not extend to elucidation in the way the district court had described. 40 The court found that only if the family of the decedent makes a request for explanation must doctors comply. 41 The most recent court decisions seem to put society's interest in an extended physician duty above disclosure protection, finding legal justification in contract law obligations. In 2004, just months before the Supreme Court's decision, the Tokyo district court again faced questions of a doctor's duty and found the physician-patient contract to be a quasi-consignment contract, 42 one in which physicians have an obligation to perform services to a certain standard of care. 43 Although the patient contract technically expires at the time of a patient's death, doctors must explain the cause of injury to the patient, or the cause of death to the family, as part of the medical contract. 44 374 Andrew Ackley 35 Courts in many cases have extended the physician duty while reviewing civil lawsuits and not criminal prosecutions. See generally Tejima, supra note 8. However, the same conduct by a doctor may entail both civil and criminal suits. See id. at 90. Courts therefore change the scope of the physician duty for civil and criminal matters at the same time, and compliance with the physician duty may apply both to civil and criminal proceedings. 36 Tejima, supra note 8, at 88. 37 Id., at 88. 38 Id. 39 Id. at 89. 40 Id. 41 Id. 42 Id. at 90. 43 Id. at 89. 44 Id. at 90.
The court further found that Article 21 suggested that doctors play a public role in serving society, in addition to individual patients. 45 On appeal, the Tokyo High Court affirmed, finding that the contractual obligations of hospitals included not only the right to proper diagnosis and treatment, but to timely explanation. 46 The court fortified its holding with public policy arguments, explaining that because hospitals and doctors have a monopoly on medical information, they have a joint duty to divulge that information to provide an explanation to the patient or the patient's family. 47 A Kyoto district court mirrored Tokyo's holding in 2005. 48 Other courts have expressed a similar holding with slight differences, emphasizing the good-faith requirement inherent to the physician-patient contract. For example, a 2004 Saitama district court decision found that a hospital's duty is rooted in the goodfaith requirement of contract law. 49 Good faith obligates a physician to act within the meaning of a contract, whether a contract is articulated specifically or not. 50 In the case of physicians, good faith requires taking care of the patient even after death, which implies a duty to disclose the cause of death to surviving family members. 51 The legal extent of a physician's duty to report the cause of death to a patient's family is now relatively uniform in Japanese courts, bolstered by public policy and good-faith contract principles. Japan's Supreme Court in 2004 seemed to reinforce the lower court extension of the physician reporting obligation, yet did not specify the precise requirements of unnatural death reporting.
C. The Japanese Supreme Court has Upheld a Limited Physician Reporting Duty Against Constitutional Scrutiny by Emphasizing the Physician's Role in Society.
In its 2004 decision, Japan's Supreme Court addressed a challenge to Article 21 of the Medical Practitioners Law under Article 38(1) of Japan's Constitution. Article 38(1) provides that "No person shall be compelled to testify against himself." 52 The Supreme Court explained that no person can be compelled to "state matters" for which the person could be held criminally responsible. 53 In its landmark Medical Practitioners JEAIL Self Diagnosing Medical Malpractice in Japan 375 45 Id. 46 Id. at 91. 47 Id. 48 Id. at 92-93. 49 Id. at 92. 50 Id. 51 Id. 52 Supra note 9. 53 Medical Practitioners Law case, supra note 4.
Law case the Supreme Court upheld a one-year prison sentence for the former director of Hiroo Hospital for failure to report an instance of malpractice that resulted in the death of a woman in 1999. 54 Responding to the doctor's asserted self-incrimination protections, the Court construed the statute in a way that seemed to reduce self-incrimination conflict. 55 The Court interpreted Article 21 to require only that a doctor report "anything suspicious" in a postmortem inspection. 56 This is significant to Article 38(1) for two reasons. First, Article 21 does not require the physician to state matters that might amount to a criminal act, such as the relationship between the reporting physician and the dead body. 57 Second, the reporting physician need not be the same physician that treated the patient, meaning that reporting is not necessarily self-incrimination. 58 While its narrow statutory construction argument may have sufficed, the Court went on to justify physician reporting more broadly. Japan's highest court explained that the obligation to report should be construed as an administrative obligation to assist police with clues in a criminal investigation. 59 As the argument goes, physicians are licensed not only to practice medicine in order to affect people's lives, but also to assume a role of social responsibility to the public. 60 The obligation to report is "significantly necessary for the public interest" in protecting society from crime and investigating after a crime has occurred. 61 Finally, Japan's highest court found no unjustified Article 38 conflicts. Even if Article 21 requires physicians to report "clues" to authorities that would expose a doctor's own crime, the imposition of such a burden is acceptable as a "reasonably-grounded" burden of holding a medical license. 62 The Court's public-policy logic paralleled a Supreme Court Grand Bench case in 1962 involving a hit-and-run accident. 63 There, the defendant claimed that a requirement to report an accident to the police violated his rights against self-incrimination. 64 Denying the defendant's claim, the Court held that public interest took precedence over his right to be free from self-incrimination, and thus he was required to report the accident. 65 The Court, as in the Medical Practitioners 376 Andrew Ackley 54 Tanaka, supra note 6. 55 Medical Practitioners Law case, supra note 4. 56 Id. 57 Id. 58 Id. 59 Id. 60 Id. 61 Id. 62 Id. 63 Tanaka, supra note 6. 64 Id. 65 Id.
Law case, held that police should be informed of accidents to prevent increased damage. 66 Protection of the general public, therefore, is paramount to constitutional privileges of the few.
D. The Health Ministry Offers a Procedural Solution for Investigating Medical Malpractice More Effectively than Police and Prosecutors
The actors in Japan's criminal justice system often have difficulty proving criminal medical malpractice. 67 First, the complexity of medical investigation and the expertise necessary for its prosecution make police and prosecutors wary of pursuing medical claims. 68 Second, inconsistent availability and performance of medical examiners contributes to the difficulty in meeting evidentiary burdens. 69 The Health Ministry's recent procedural changes, however, reduce the burden on police and prosecutors. 70 Police in Japan are not accustomed to dealing with medical issues and have little medical expertise to approach such factually complex claims. 71 The high burden of proof-beyond a reasonable doubt, the intricacies of causation, and the communitydefined standard of care add to the burden of busy prosecutors, providing little incentive to take on medical cases. 72 Japan's deficient medical examiner system exacerbates the problem of ineffective investigations. 73 Only four of forty-seven prefectures in Japan have a medical examiner and only fifteen percent of unnatural deaths in Japan occur in those four prefectures. 74 On the whole, Japan performs autopsies on only nine percent of all "unnatural" or "suspicious" deaths compared to twenty to one-hundred percent in other industrialized nations, 75 making Japan's autopsy rate the lowest in the developed world. 76 One explanation for a low autopsy rate and errors is Japan's cultural preference for determining the cause of death by sight or touch as opposed to internal autopsy. 77 More than ninety percent of doctors working for police, however, feel uneasy about reporting the cause of death without a full examination. 78 The low autopsy rate and the related low reporting rate is unlikely to prevent future crime and medical accidents, 79 meaning that the examiner system itself may fail its purpose in detecting unnatural deaths. 80 Beginning in 2005, Japan's Health Ministry attempted to resolve the procedural shortcomings in effecting criminal medical malpractice. 81 In August 2007 a Health Ministry panel made up of lawyers, physicians, and relatives of victims of medical accidents formally agreed to require medical institutions to report fatal medical accidents to a "neutral" third-party investigation commission. 82 The investigation commission will look into the causes of deaths by conducting autopsies, interviewing personnel, and checking medical records "to prevent recurrences" of medical malpractice. 83 Health Ministry panel members agreed to allow relatives of those who die in medical accidents to use the reports in civil and criminal actions. 84 The Health Ministry aims to create a legal right "to compel doctors to submit to questioning" in order to swiftly take punitive action. 85 This function is Japan's first attempt at external medical peer review. 86 Health Ministry officials plan to submit a bill to revise the Medical Practitioners Law to an ordinary Diet session next year. 87 They plan to formalize recommendations for the "medical accident investigation commission" ("investigation commission") by the end of 2007 and have the system fully operational by 2010. 88 In sum, Japan's reluctant police and ill-equipped medical examiners make prosecuting the professional negligence charge a difficult task. The Health Ministry's proposal offers an administrative solution to the shortcomings of medical malpractice criminal procedure, but also raises concerns of self-incrimination. Japan's system remains hindered by various courts' legal and policy arguments that overextend physician duties, undermining criminal malpractice law and the practice of medicine. 
Suspect Legal Reasoning Has Overextended the Physician Duty in the Course of its Evolution
Suspect legal reasoning bolsters the overextension of the physician duty in all its conceptions. First, the lower courts' requirement that doctors investigate their own malpractice and report their findings potentially violates Japan's constitutional selfincrimination protections. Second, though the physician reporting duty may be grounded in existing law, the Supreme Court goes too far in upholding the Medical Practitioners Law with an expansive physician obligation to society. Lastly, although the Health Ministry's proposed investigation commission may clarify the physician role by limiting it, the new procedure demands that physicians incriminate themselves by providing evidence of potentially criminal conduct. Thus, the physician reporting duty has been overextended throughout its evolution with differing legal and policy justifications that do not hold up to scrutiny.
A. Lower Courts First Overextended the Physician Duty to Require Self-Investigation and Reporting in Spite of Criminal Law Repercussions
Many lower court cases before the Supreme Court's 2004 case have extended the physician duty beyond reporting and into self-investigation and disclosure. The emphasis on the importance and privity of the physician-patient relationship is sound both in law and in policy. Given the applicability of criminal penalties to physician reporting, however, the extensive duties created by Japan's lower courts seem to tread on Article 38 of Japan's Constitution.
The contractual relationship between physician and patient arguably creates an even weightier obligation to report than hit-and-run law or the Medical Practitioners Lawreviewed later by the Supreme Court-because parties to a contract have specific obligations to one another. 89 Treatment that does not involve death implies a result that continues as part of the care of the patient. 90 Given that the doctor contracts, impliedly at least, to protect the health of the patient, 91 the physician must inform patients of medical results so that patients may have the most complete understanding possible of their health condition. 92 Although the Tokyo High Court has suggested that the JEAIL Self Diagnosing Medical Malpractice in Japan 379 89 Tejima, supra note 8, at 88. 90 Id. 91 Id. 92 Id.
physician-patient contract expires upon death, 93 abiding by such a law would prematurely end a physician's responsibility to the patient. 94 A patient's death, then, would incur less physician responsibility than mere injury. 95 Courts have conclusively rejected this possibility as conflicting with the good-faith requirements of contract law. 96 This contractual justification has allowed courts to extend the physician duty to one of investigation and reporting to the patients' families, 97 a duty that treads on the Japanese constitution.
Self-incrimination privileges protect suspects from a form of legal entrapment. The Supreme Court has found that persons cannot be forced to "state matters" for which they might be held criminally responsible. 98 Legally forcing a person to submit to questioning results in two possibilities. First, suspects could answer the questions and incriminate themselves, aiding their conviction. Alternatively, suspects could violate the law by not submitting to questions. 99 Self-incrimination privileges protect individuals from this bind. 100 Lower courts have put physicians in a similar lose-lose situation, and arguably have encroached on physicians' constitutional rights. A physician must report the cause of death to the victim's family, 101 which may include an admission of fault. 102 Doctors themselves prepare the external report they make for the victim's family, and as a result the contents therein constitute admissions. 103 Alternatively, physicians that do not report the cause of death accurately may appear to be covering up malpractice. 104 Thus, the law forces physicians to choose between admitting criminal conduct and openly violating their duty to report to patients' families. 105 While the circumstances physicians face do not match the prototypical instance of self-incrimination, the potential unfairness that underlines the privilege remains. Due to the fact that only breach-of-contract laws and not criminal penalties apply to the extensive investigation and reporting requirement, 106 physicians do not face the typical 380 Andrew Ackley crime-if-you-do, crime-if-you-don't bind. Failure to report the cause of death to the patient's family results not in a crime but in breach of contract. These cases also do not require physicians necessarily to "testify" against themselves in a courtroom or in an interrogation room, 107 as explicitly prohibited in Article 38. 108 To end analysis here would overlook the unfairness innate to the self-reporting practice. Incrimination for doctors investigating and reporting their criminal negligence is perhaps more subtle than testimony in court that risks criminal conviction, but is certainly no less menacing. Contract law, although not criminal itself, 109 forces physicians to actively work in furtherance of their own possible prosecution. More than merely telling the truth or not evading questioning, Japanese physicians must openly admit to criminal conduct to a deceased patient's family. 110 These lower courts ask physicians not just to "state matters" for which they may be criminally prosecuted, as the Supreme Court later defined Article 38 protections, but to investigate and report in the same way police would. 111 As previously explained, contractual relationships create stronger obligations than those relationships not in privity. In overlooking Article 38's prohibition of selfincrimination, however, these district and high courts seem to presume that the implied elements and the obligations of the contract overcome constitutional privileges in criminal cases where physician disclosures also apply. 112 This suggests that a goodfaith execution of the contract requires what amounts to a waiver of the right to protect oneself from criminal penalties.
This implicit waiver wrongly, even if inadvertently, ties a civil contract law requirement to criminal punishment. A party to a contract can expect to assume the risk of financial detriment in promising to execute a contract in good faith. The contract between physician and patient is, after all, a kind of business contract, and remedies for failure to perform call for monetary compensation. 113 Parties to a business contract, however, do not assume the risk of losing the ability to protect themselves against criminal prosecution. Japanese law criminalizes the initial breach-negligent medical care-and failure to comply with the twenty-four hour reporting requirement of the Medical Practitioners Law. 114 It makes little sense then, that physicians would lose criminal protection rights for violating only civil contract law in failing to investigate and report to the deceased patient's family, as required by these lower courts.
Furthermore, because criminal sanctions do not apply to the investigation and reporting requirements that stem from contract law, 115 physicians put themselves in more jeopardy by reporting than if they remain silent. The fact that the physician may have already breached good faith performance of the contract with negligent medical care only adds incentive to not report the cause of death to the patient's family.
B. The Supreme Court Avoided Constitutional Conflict by Narrowing Article 21 and Overextending the Physician Duty to the Public
In the Medical Practitioners Law case of 2004, Japan's highest court limits the physician duty stemming from Article 21 while it expands the physician obligation to society. 116 The Court averts constitutional conflict in two ways. First, it explains that Article 21 does not require physicians to report their relationship to the examined body, where guilt of negligence may be established. 117 The Court supports this argument with hitand-run precedent. 118 This reasoning for averting constitutional conflict seems to suggest that a more extensive obligation may violate Article 38 self-incrimination protections. Second, the Court changes course from its initial implication by projecting a broad role for physicians in society with public-first reasoning. 119 The unrestrained policy rationale of the Court leaves its ruling open for broad application to control doctors and other pseudo-state actors.
The Supreme Court's decision first avoided constitutional conflict by narrowing the physician reporting duty under the Medical Practitioners Law. The Court explained that the reporting requirement does not necessitate that a physician report the relationship between the physician and the examined body, 120 in other words, whether the examining physician treated the patient, and if, so how. This limit allows a physician to report a result without having to report the source of the result, which is where guilt may be established. 121 By reporting only the fact of an unnatural death, the Medical Practitioners Law does not require physicians to "state matters" for which they may be held criminally responsible. 122 The Court concedes these procedural limitations of Article 21 to avoid a direct conflict with the Japanese constitution. 123 The Supreme Court's hit-and-run legal analogy is reasonably comparable to physician reporting. 124 Hit-and-run law shares similar limited duties. It too does not require an admission of fault per se but requires merely an admission of a result, the fact of an accident. Effectively, however, car accidents will always involve reporting some fault, 125 whereas not all reported deaths would include fault merely for being unnatural. 126 Physician reports that require even less incriminating information, therefore, should logically not amount to self-incrimination.
Some policy justifications for hit-and-run law also advance the argument for limited physician reporting. Like a requirement to report the fact of property damage, which protects property when the owner is absent, Article 21 protects patients, post-mortem, who are harmed when incapacitated. 127 Additionally, reporting the fact of unnatural death prevents "increased damage" to future patients by exposing possible substandard care and educating physicians about risks of treatment. 128 In spite of the Court's holding and reasoning for a limited reporting duty under the Medical Practitioners Law, it declined an opportunity to respond to contract law justifications for the more extensive physician duty laid out by lower courts. 129 The Supreme Court's limitation of the reporting duty to the fact of unnatural death, to avoid constitutional conflict, implies that reporting the relationship to the body would, or at least may, constitute an Article 38 violation. 130 The contractual requirement that physicians explain the cause of an unnatural death presumes that physicians report their relationship to the deceased patient and their contribution to the patient's death. 131 The Court thus implicitly rejects the lower courts' holdings in its narrow conception of the Medical Practitioners Law. 132 The Supreme Court does not directly address, however, whether other legal justifications, such as contract law, may yield different constitutional results. Instead of clarifying whether reporting only the event of unnatural death is dispositive of constitutionality in all cases, the Court focuses on a broad physician obligation to the general public. Its emphasis on there being no unjustified constitutional conflict seems to undermine the implied dispositive issue in reporting only the fact of unnatural death and implicitly support the extended duties found prior in lower courts. 133 While the Court narrowly defines the Medical Practitioners Law to uphold its constitutionality, it also broadly construes the physician's obligation to society, leaving a slippery slope for later cases to capitalize on this constitutional loophole. The Court assigns doctors a public-service function that becomes an "administrative" role partly due to the requisite licensing, and describes the reporting obligation as a "reasonably grounded" burden of a medical license. 134 Physicians do not appear to fit the public-function mold of an average public servant, however. Although fees are controlled and uniform throughout Japan, physicians are free to choose their employer, 135 free to choose their field of practice, 136 and free to determine how many patients to take. 137 Doctors serve at both public and private hospitals. 138 This level of independent choice strongly suggests that physicians are not properly considered administrative actors who would be subject to more governmental control.
The Supreme Court's administrative umbrella is useful, nevertheless, because it provides two related legal bases for sidestepping Article 38 protection. First, by holding that doctors as licensed professionals submit to a role of social responsibility, the Court implies that physicians waive certain individual rights. 139 Doctors arguably waive their self-incrimination privileges in choosing their profession. Consequently, when a physician, through licensing, takes on the "reasonably grounded" burden of putting society ahead of individual Article 38 rights, the physician is not compelled to testify and therefore falls outside of Article 38 protections. 140 Physicians choose to be licensed, choose to waive their privilege, and thus choose to take on the risk of self-incrimination prescribed by the state. 141 384 Andrew Ackley 133 Id. 134 Id. 135 Leflar, supra note 17, at 36-37. 136 Id. at 37-38. 137 This reasoning parallels that of lower courts' implied waiver principle, with one important difference: medical licenses create an obligation to the public through the state. 142 The contractual privity, then, lies between the doctor and the state rather than the doctor and any particular patient. The physician-state relationship more naturally overlaps criminal procedure with a state license because, unlike any individual patient, the state may criminalize and prosecute conduct as a remedy. This possibility makes it somewhat more reasonable that physicians assume that risk in contracting with the state.
The Supreme Court, however, has placed self-incrimination rights on a slippery slope. The Court's declaration of the "reasonably grounded burden," which implies that there are no unjustified constitutional conflicts, demonstrates the Court's power to supersede supposedly immutable individual constitutional rights so long as those individuals assumed a burden of responsibility or privity with the state. 143 Some degree of control over physicians may be justified. By not limiting its ruling, however, and offering no legal justification for its policy-oriented balance analysis between public need and individual rights, 144 the Court sets a dangerous precedent for control of individuals and manipulation of constitutional protections. 145 
C. The Supreme Court's 2004 Ruling Failed to Restrain Later Conceptions of the Physician Duty
Both court and administrative law after the Supreme Court's decision demonstrate the impact of the Court's unrestrained reasoning. Lower courts have bolstered their previous reasoning with public policy logic similar to the Supreme Court's 2004 holding. Additionally, the Health Ministry's administrative solutions to medical malpractice investigation may limit the physician's role, but also codify selfincrimination.
In the aftermath of the Supreme Court's decision, lower court rationale for reporting in the physician-patient contract has continued. 146 The most recent decisions have reinforced physician-patient contract obligations with the Supreme Court's emphasis on the obligation to the public. 147 Thus, in the battle between the Supreme Court's dichotomous arguments, the public duty reasoning seems to have triumphed. Lower courts continue to ignore the overlap of the Medical Practitioners Law and the physician-patient contract at the criminal law juncture. 148 The Supreme Court's reasoning, therefore, and its failure to address lower court rulings, have further blunted the enforceability of physicians' self-incrimination rights.
The Health Ministry's proposed amendments to the Medical Practitioners Law may resolve the ambiguities in reporting unnatural deaths left unanswered by the Supreme Court, and may relieve the procedural barriers of the current system. 149 However, they would also codify self-incrimination, a possibility left open by the Supreme Court's unrestrained approval of the "reasonably grounded burden" of medical practitioners. While the investigation commission would investigate unnatural deaths instead of physicians, doctors would be compelled by law to speak to these "third-party" officials. 150 It remains to be seen if this requirement would have any restrictions. Because the Health Ministry's stated purpose is to expedite investigative and punitive measures, and because the Health Ministry declares the investigation commission a "neutral" party, 151 it is entirely possible that physicians will be forced to reveal any and all information upon request. The "third-party" government body's reports would then be readily released for purposes of criminal investigation. 152 Thus, while physicians would not be forced to investigate their own crimes, as under the lower court decisions previously explained, they would be forced more directly to incriminate themselves with statements. The Health Ministry's new laws therefore seem to have the side effect of expediting self-incrimination, in addition to investigation and punishment.
In sum, genesis of the physician duty to report and investigate unnatural deaths demonstrates various suspect means to the same inequitable end. Lower courts have extended the physician duty under contract law and public policy surrounding the physician-patient contract. The Supreme Court's 2004 decision on the Medical Practitioners Law construes the statute narrowly, but defines broadly the physician's role in society and resulting heightened obligation to patients and connection to the state. The Health Ministry proposes a statutory revision that may clarify the physician duty by shifting responsibility to an administrative agency. However, it also would codify more explicit self-incrimination than courts have currently held. All three interpretations of the physician reporting duty, in the context of criminal prosecution, over-deter physicians, which undermines medical care and the efficacy of criminal law as a deterrent.
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A Less Extenstive Physician Duty would Improve the Value of the Crimina System as a Deterrent and the Practice of Medicine
Japan could improve the deterrence value of criminal law and the practice of medicine with a less extensive physician reporting duty. The extension of physician duties, both in courts and under the Health Ministry's proposed requirements, undermines both law and medicine by over-deterring medical practice. 153 Over-deterrence affects medical practitioners, patients, and the advancement of medicine. The Health Ministry's proposal would offer a helpful remedy for the procedural and substantive hurdles of medical malpractice if it did not compel self-reporting.
Commentators have noted that there are two basic principles of any malpractice system: compensation and deterrence. 154 Deterrence protects patients from negligent medical care with physician accountability and punishment. 155 Over-deterrence occurs when legal risks are so high that the law not only discourages blameworthy behavior but negatively affects the practice of medicine. 156 When this occurs, the value of the law itself suffers. Thus, the failings of extended reporting laws and medical practice interconnect and reflect one another.
The Supreme Court's hit-and-run analogy illustrates the unreasonable burden put on doctors. Although physician reporting may legally parallel hit-and-run laws, physicians are not practically similar to automobile drivers and their actions should not be judged on the same scale. As the Supreme Court rightfully notes, doctors play a prominent role in public welfare. 157 The controlled fee system encourages physicians to take on more patients to earn more money, sometimes seeing as many as one hundred per day. 158 In seeing numerous patients every day that require delicate expert treatment, physicians take on many more risks than the average automobile driver. 159 Consequently, as the Japanese Surgical Society argues, a broader application of the law would "demoralize doctors." 160 Doctors would be denied the constitutional rights retained by petty thieves and violent criminals. 161 While malpractice and cover-ups are certainly blameworthy, the "right of silence against self-incrimination to police is a fundamental constitutional principle." 162 Physicians are not merely unprotected against silence, however. Current reporting requirements, whether to families, police, or the Health Ministry, force physicians to supply the facts and admissions for their own prosecution. 163 In spite of their heightened exposure to risk of negligent conduct and regardless of good intentions, physicians suffer a burden equal to if not greater than violent criminals. 164 To stay in medicine, practitioners must choose to subject themselves to these dispiriting practices.
Demoralization of medical professionals reflects an overreach of the law and the consequential stifling of medical care. The Japanese Surgical Society asserts that a broad application of the physician duty to report would prevent physicians from fully applying their skills, and would lead to a deterioration of medical treatment generally. 165 While the extended physician reporting duty discourages malpractice, it also discourages physicians from performing any but the most routine and well-known procedures. 166 The safest medical treatment for doctors hoping to avoid malpractice, however, may not be the most valuable medical treatment for patients. Patients in need of more advanced, probing, or experimental treatment bear the backlash of extended reporting requirements because of doctors' reluctance to subject themselves to risks. 167 Even more, an extended duty pushes current and future practitioners out of medicine, those who find the risks simply not worthwhile. 168 The investigation commission already proposed by the Health Ministry would improve the legal and medical functions of criminal malpractice liability if it did not compel physicians to answer questions about their own crimes. 169 Retention of the administrative peer review function would benefit patients with built in, private, and 388 Andrew Ackley standardized accountability such as license suspension or revocation, 170 while buffering physicians and the practice of medicine generally from the current draconian criminal system. 171 Further, the investigation commission would expedite the investigation and charging process above and beyond the capacity of current police and prosecutors. 172
Conclusion
Accountability and fairness are important but competing goals in any legal system. The Medical Practitioners Law Supreme Court case and many lower court cases extend the physician duty beyond the Medical Practitioners Law. Japanese physicians must investigate their own mistakes and report to police and patients' families, diagnosing their own negligence. The Health Ministry's 2007 proposed legislation takes the investigatory burden off of physicians but compels them to answer questions to their own detriment. These reporting policies are detrimental to both the law and medicine. They over-deter physicians, discouraging not just negligent treatment but any treatment that is prone to high risk of a bad outcome for which doctors could be blamed. The laws demoralize doctors, pushing many out of the profession and preventing others from ever entering. The Health Ministry's investigation commission, without compelled disclosure, would effectively cut doctors out of the investigation system and eliminate the burden on police. The hope is to find the balance between protecting patients and fairness to doctors. Current law skews this balance against physicians and consequently undermines medical treatment.
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